PRESENTERS

Jonathan Flaws, Partner, Sanderson Weir, Auckland

Jonathan is a property, banking and finance law specialist with over 40 years

of experience. He acts for a number of banks, finance companies and non-bank
mortgage lenders and has provided advice on the operation of the consumer credit
laws and made submissions on the changes to the laws that introduced responsible
lending.

David Maclaurin, Barrister, Christchurch

David was admitted to the bar in 1999 and has broad experience in most fields of
law. He is currently a barrister in Christchurch practising general civil litigation.
His particular areas of interest are in earthquake insurance claims and credit
contract disputes.

The statements and conclusions contained in this booklet are those of the author(s) only and not those of the New Zealand Law Society. This
booklet has been prepared for the purpose of a Continuing Legal Education course. It is not intended to be a comprehensive statement of the
law or practice, and should not be relied upon as such. If advice on the law is required, it should be sought on a formal, professional basis.



Cover and text stocks used in this publication are from Forestry Stewardship Council certified mills,
manufactured under the environmentally responsible paper manufactured environmental management
system ISO 14001, using pulp from well managed forests and other controlled sources.




CONTENTS

1. CONSUMER AND FINANCIAL PROTECTION LEGISLATION .....cccooeiiiiiiiieec e 1
2. INTRODUCTION ...ttt b b bbbt b e e et e bt sb e et e beebe e e e b e nbenrenns 3
FIRST PRINCIPLES ...ttt ettt sttt sttt ettt b bt h e et et e bbbt eb e e b e e a b e e e nb e ke st e eb e e bt en b esn e b ebenne 3
WHEN IS A CREDIT CONTRACT NOT A CONSUMER CREDIT CONTRACT?.....etttirieaiieiieiesie sttt sieeneeeesne e e 5
INVESTIMENT PURPOSES ....uteutettteteatteseesteste st ssesteastaseeseessesteasesbeahease e s essesbeabeabeeh b ese e s e beab e st e abeenb e e enenbennen 6
LOAN TO A FAMILY TRUST ..tuttittiuteutestestestesttsteastessassesessessesbeaseeseassessesbesbesbeebeabeansessenb e beabeabeaseanbennennenbennens 7
LOAN 0 8 COMPANY ...ttt bbbt bbb bbb et nesnennens 7
INterest, Credit fEES OF SECUNTTY ......iiiiiiicei ittt 8
Creditor not in business of 1eNdiNg MONEY ..........coeiiiiiiiiiiee e 8
What Lender Responsibilities may be transferred to the [aWyer? ... 8
WHAT ADVICE SHOULD BE GIVEN BY A LAWYER TO A BORROWER? .......ueiuiiiiiieinienienisresie et 12
3. FINANCIAL SERVICE PROVIDERS (REGISTRATION AND DISPUTE RESOLUTION)
AACT 2008ttt bt bbbt h et e bt e R bR e R £ E £ e e e bR e R e R R £ e R e e b e bRt Rt bRt e b e nr et 15
REGISTRATION ..ttt ittt ittt ettt ettt s e st e bt e s e e s e e b e s b e e s b e e Rt e as e e a e e eR b e eR e e R e e s R e e s b e e beenbeenbeenbe e s e enneannenneenreen 17
DISPUTE RESOLUTION. ...c.teitetttettasteaseesseesseeseassesssesseesseesseesseasseasseassasseesseasseassesseessessreesneeneannessnesneenseans 20
TTHE SCHEMES ... ettt ettt sttt etttk et e bt e e e e ae e e R s e e Rt e e R e e bt e s bt e s et e s e e s be e nRe e eb e e neenneanneaneenreenreen 23
JURISDICTION OF SCHEMES .....ciittetietientesssesseesieesteesteaseasseamsessseaseesmeesseessessnesseesseesmeesseenneenneensesssesseesseens 23
COMPLAINTS PROCESS ...ttt steeseasseaseeaseesseesseesseassesssesseesbeesbeesse e st emseeseeabeenbe e b e e s beesneaseeaneesreenneeneenns 24
IMPACT OF A COMPLAINT ON LEGAL PROCEEDINGS.......cvtutititirteuintentesesientesistessestssessessssessessssessesnesessennns 25
MONETARY JURISDICTION LIMIT 1.utttetiteitteesietestteesietessreesiseessseessseessseessseessseessneessseessseessseessneesnnesssneesnnensns 26
4.  “OPPRESSION” UNDER THE CREDIT CONTRACTS AND CONSUMER FINANCE ACT
0 SRS 27
[ = I OSSPSR 30
Italia Holdings (Properties) Ltd v Lonsdale Holdings (Auckland) Ltd [1984] 2 NZLR 1.................. 30
Manion v Marac Finance Ltd [1986] 2 NZLR 586 .........cccccviiiiiiiieiieie e 30
Shotter v Westpac Banking Corporation [1988] 2 NZLR 316.......ccccccevevieiienieieeie e 31
Cambridge Clothing Co Ltd v Simpson [1988] 2 NZLR 340 .......ccccoviievieiieceece e 31
Greenbank New Zealand Ltd v Haas [2000] 3 NZLR 341 (CA) ..ccvvoiiiiecie e 31
Raptorial Holdings Ltd v Elders Pastoral Holdings Ltd [2001] 1 NZLR 178 (CA).......ccccccvevvevennen. 32
Robson v Shortt (CIV-2007-404-223, HC Akld, Sargisson AJ, 21/12/07)......c.cccccevvenvennienenncnienn, 33
Burke v Advanced Securities Ltd [2008] NZCA 93 ..o s 33
My Pay Day Loan Ltd v Lepou [2009] DCR 890........ccceiririiriiiiinieieiesiesieiesie e 34
GE Custodians v Bartle [2011] 2 NZLR 31 (SC) ...voviirieiieiieisie ettt 34
O’Keefe v Mairangi Properties Ltd [2013] NZHC 411 ....cc.coviiiiiiiiiieee e 34
Colley v Westpac New Zealand Ltd [2014] NZCA 57 .....cviiiiiiiiiiieneeseee e 34
Mayes v Southern Cross Finance Ltd [2014] NZHC 1164 ........ccooveiieiiiie e 35
Nandani v South Pacific Loans Ltd [2015] NZHC 491 — injunction application............c.cccocevenennene 37
Xia0 V SUN [2016] NZHGC 454 ... bbbt s neas 37
KBL Investments Ltd v KBL Courtenay Ltd [2016] NZCA 227 ......ccccooireiieiiieie e 37
Nandani v South Pacific Loans Ltd [2016] NZHC 2270 — SUDSEANTIVE .........ccccoereieniniiieiecnieie 38
CSG Finance (NZ) Ltd v Sharma [2016] NZHC 2269 (T00g00d J) ....ccvvieieiiieniiieniesiieeeie e 38
COURT’S POWERS ON REOPENING .....cuveutetetentesteeseestetessessesseaseaseessesessesbe st aseaseassessenseabesbeanesseennennesnennis 39
TIME LIMITS ettt ittt ettt ettt ettt ettt ekt e ekt e bt e e st e et e ek e e et e e e st e e e nbe e e st e e e nbe e e st e e enbeeentes 40
AN o | 1 G P 41
AN o | 1 G 45
AN o | 1 G TSP 53

APPENDIX 4 ... e 63



